AMOXO CCRP.
| BLA 94-69 Deci ded April 24, 1997

Appeal froma decision of the Kermerer, Woning, Resource Area
Manager, Bureau of Land Managenent, adjusting rental charges for
R ght - of -way VW\W88864.

Set asi de and renanded.

1. Appraisal s--Federal Land Policy and Managenent Act of 1976:
R ght s- of - Véy- - R ght s- of - Vly: Apprai sal s

Rental for a salt water disposal well right-of-way

nay properly be apprai sed by BLMon a per barrel basis
where supported by a narket study of conparable rental s
or a value determnation for specific parcels and no
error has been shown in the apprai sal nethod. However,
a BLMdeci si on establishing rental on such a basis w |
be set aside where the affected right-of-way grant does
not authorize the disposal of salt water but sinply
permts the use of an existing access road and wel | pad
and the construction and use of a pipeline.

APPEARANCES  Robert G Leo, Jr., Esq., Denver, (olorado, for Appellant;
Lyle K Rsing, Esq., Gfice of the Regional Solicitor, US Departnent of
the Interior, Denver, olorado, for the Bureau of Land Managenent .

(P N ON BY ADM N STRATI VE JUDGE HUIGHES

Aroco Gorporation (Anoco) has appeal ed fromthe Gctober 7, 1993,
Deci sion of the Kenmerer, Woning, Resource Area Manager, Bureau of Land
Managenent (BLM, adjusting the rental for R ght-of-way VW\W88864 to $0. 05
per barrel of disposed salt water and assessi ng $27,622 as the esti nat ed
rental for cal endar year 1994.

Aroco filed its right-of-way application on Gctober 9, 1984, seeking
authority to construct and use a water pipeline froman existing right-of-
way to the Chevron 1-20 EA disposal well located in sec. 20, T. 17 N,

R 119 W, Sxth Principal Meridian, Unta QGunty, Womng. 1/ Anoco

1/ Chevron drilled the Federal 1-20 EAwell in 1980 on its Federal Ql
and Gas Lease W59154. (Chevron abandoned the wel |, which was | ocated in
the SE4NE/asec. 20, T. 17 N, R 119 W, Sxth Principal Meridian, Unta
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anended the application on Novenber 7, 1984, to include the use of an
existing wel |l pad and wel | access road.

n Decenber 7, 1984, BLMissued R ght-of -way WW88864 to Anoco
pursuant to section 501 of the Federal Land Policy and Managenent Act of
1976 (FLPWN, as anended, 43 US C § 1761 (1994), authorizing the use of a
4.29-acre existing well pad, a buried 4-inch pipeline on a right-of -way
50 feet wde and 1,562.19 feet long, and an existing access road 50 feet
w de and 936.2 feet long located in the NB4aNE/asec. 20, T. 17 N, R 119
W, Sxth Principal Meridian, Unta Gounty, Womng. Paragraph 7 of the
grant assessed annual rental in the anount of $416 begi nning wth the
period fromNovenber 1, 1984, to Novenber 1, 1985, and provided for the
readj ustnent of the rental "whenever necessary to pl ace the charges on
the basis of fair narket val ue of use authorized by this grant."

h March 27, 1985, the Wonming Departnent of Environnental Quality
(DEQ issued a permt approving Anoco' s operation of the Witney Canyon
Gas Pant Dsposal Vel #2 (fornerly known as the Chevron Federal 1-20
EAwell), located in the SE/4NE/asec. 20, T. 17 N, R 119 W, Sxth
Principal Meridian, Unta Gounty, Woning, for the subsurface di sposal
of industrial wastes. The Acting Assistant DO strict Manager, M neral
Resources, Rock Sorings Dstrict Gfice, BLM inforned the Kenmerer Area
Manager of Anoco's DEQ Permit in a Menorandumdated April 11, 1985, and
advised that a right-of-way appeared to be required for the proposed
di sposal well sited on the termnated | ease previously operated by Chevron.

No right-of-way expressly granting Aroco the right to dispose of water
into the Witney Canyon DO sposal Vel #2 was ever issued, however.

Oh May 3, 1985, the Acting Assistant Ostrict Manager approved Aco' s
application for a subsurface discharge permt for the well in accordance
wth Notice to Lessees and (perators, NIL-2B (NIL-2B). 40 Fed. Reg. 57814
(Dec. 12, 1975). 2/

In a Decision dated January 9, 1990, BLMconverted the rental
period for R ght-of-way WW88864 to a cal endar year basis. The BLM
reapprai sed the R ght-of-way rental in Septenber 1990 and by Deci sion
dated Septenber 28, 1990, inforned Anoco that the annual rental had been
increased to $550 begi nning January 1, 1991.

fn. 1 (continued)

Qounty, Wonming, on Aug. 3, 1982. Chevron's Q| and Gas Lease termnated
on Aug. 31, 1984, for lack of production. S nce Chevron had not yet
reclained the well site, Arco advised Chevron of its desire to use the
exi sting wel | bore for water disposal and agreed to accept the
responsibility for site rehabilitation. See Letter dated Apr. 26, 1985,
fromAmco to BLMat 1.

2/ NIL-2B has been superseded by Ohshore QI and Gas O der No. 7.

58 Fed. Reg. 47361 (Sept. 8, 1993).
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In January 1993, the Wonming Sate Gfice, BLM conducted a nar ket
survey of salt water injection well and evaporating pit |eases in VWomn ng,
Uah, Montana, and New Mexi co.  The Apprai sal Report docunenting the survey
utilized the conparabl e | ease apprai sal nethod and found that, although
rental for salt water disposal |eases previously had been established based
on a fee for surface use rights, the narket now had shifted to a per barrel
rental basis. The Report concluded that the fair narket rental val ue for
salt water injection wells and evaporative pits was $0.05 per barrel of
di sposed wat er .

The BLMreapprai sed the rental for Anoco's Rght-of-way in |ight
of the Womng Sate Gfice' s conversion fromsite rentals to rental s
based on a per barrel fee for produced water disposal sites. By
Deci sion dated Gctober 7, 1993, BLMnotified Aroco that, in accordance wth
a Septenber 21, 1993, Appraisal, the approved narket rental for Anoco' s
salt water disposal well was $0.05 per barrel. Relying on the nuniber of
di sposed barrel s specified in Atoco's 1992 NIL-2B Report, BLMestinat ed
the rental due for cal endar year 1994 as $27,622. The BLMadvi sed Amoco
that, upon recei pt of Anoco' s 1993 NIL-2B Report in January 1994, the
rental woul d be recal cul ated based on the actual nuniber of barrels di sposed
during 1993.

n appeal, Anoco contends that R ght-of -way WWW88864 aut hori zes
only the use of a well pad, pipeline, and access road, not subsurface
use or water disposal activity. 3Snce the R ght-of-way conveys no
subsurface rights, Amco asserts that a proper appraisal of the fair narket
rental for the grant includes only the value of the well pad, pipeline,
and road surface uses. Amco nai ntains that approval for its disposal
of produced water cones fromthe Womng CEQ Permit al | ow ng subsurface
di sposal of industrial waste and the BLM NIL-2B Subsurface O scharge
Permt, neither of which require the paynent of rentals or contenpl ate
apprai sals. Amco, therefore, submts that BLMs assessnent of a per
barrel rental for the right-of-way grant pursuant to an apprai sal of
salt water disposal wells and evaporative pits nust be reversed or
nodi fied due to the appraisal’'s inapplicability to Anoco' s surface use only
grant. Amoco requests that BLMs Deci sion be rescinded, and that rental
for the Rght-of-way be based on the fair narket val ue of the designated
pur poses of the grant. 3/

Inits Answer, BLMconcedes that no explicit |anguage in the R ght-of -
way grants Anoco the right to dispose of produced water into the di sposal
well on public land, but naintains that both Anmoco and BLM cont enpl at ed
that use when Anoco filed its application. The BLMcontends that Anoco,

3/ Aternatively, Anoco suggests that its water disposal well benefits
nmany produci ng Federal wells in the area and pronotes production to the
absol ute economic limts of the wells, and that rental shoul d be governed
by the sane criteria that exenpts gas used for the benefit of a | ease from
royalty under Federal royalty regulations. Ve do not reach that question.
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as the right-of-way hol der, nust pay the fair narket value rental for the
grant, and that the Board has approved gauging rental for water di sposal
rights-of-way on a per barrel basis. The BLMsubmts that, by denyi ng that
the R ght-of-way confers the right to use the disposal well, Amco
essentially negates the legality of its disposal activities and exposes
itself to trespass charges. According to BLM the NIL-2B Subsurface

D scharge Permt does not suffice to authorize the disposal of water into a
wel | on public lands since the purpose of that Permt is to protect the
mneral estate of the Lhited Sates, not to grant rights-of-way on public
lands. The BLMnotes that NIL-2B has been superseded by Ohshore Q1 and
Gas OQder No. 7, 58 Fed. Reg. 47363 (Sept. 8, 1993), which explicitly
requi res an operator disposing of water off-lease to have a right-of - way
authorizing the injection of water intothe well. Thus, if the R ght-of-
way does not enpower Anoco to di spose of water into the well on public

| ands, BLMavers that Amco is in trespass and nust stop its activities
imedi ately, file a right-of-way application, and pay trespass danages.

[1] Section 504(g) of FLPVA as anended, 43 US C 8§ 1764(g) (1994),
requires the holder of a right-of-way to pay rental annual ly in advance for
the fair nmarket val ue of the right-of-way when this val ue i s established
by an appraisal. See 43 CF. R § 2803.1-2(a) (requiring hol der to pay
"fair narket rental val ue as determned by the authorized of ficer applying
sound busi ness nanagenent principles and, so far as practicabl e and
feasi bl e, using conparabl e conmercial practices"); Rock Oeek Joint
Venture, 138 IBLA 6, 12 (1997), and cases cited. An appraisal of fair
narket value for a right-of-way grant wll not be set aside unless the
appel | ant denonstrates error in the apprai sal nethod used by BLMor shows
that the resulting charges are excessive. Absent a show ng of error in the
apprai sal nethods, an appellant is normal |y required to submt anot her
appraisal in order to present sufficiently convincing evidence that the
rental charges are excessive. See, e.g., Rock Geek Joint \Venture,

138 1 BLA at 13 and cases cited.

The Board has uphel d fair nmarket rental val uations based on a per
barrel fee for salt water disposal injection well and surface site rights-
of -way where appraisals utilizing the preferred conparabl e | ease net hod
establish that the fair nmarket rental val ue for produced water di sposal
| eases has shifted to a per barrel basis. Gl dmark Engi neering Inc.,

137 I BLA 303, 305-06 (1997); Laguna Gatuna, Inc., 121 IB.A 302, 307 (1991);
Millon Ol ., 104 IBLA 145, 151 (1988). Anoco does not chal | enge the
validity of BLMs appraisal of the fair narket value rental for salt water
di sposal rights-of-way. Instead, Aroco denies the applicability of that
rental valuation to a right-of-way that does not authorize any subsurface
use or water disposal activity. Ve agree.

The express terns of R ght-of-way WW88864 provide only for the use
of an existing well pad, a buried pipeline, and an existing access road
inthe N/ aNE/4sec. 20, T. 17 N, R 119 W, Sxth Principal Meridian,
Unta Gounty, Wonming. According to both the DEQ Permit and the BLM
NTL- 2B Subsurface O scharge Permit, the disposal well is located in the
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SE/4NE/sof that section.  Thus, not only does the Rght-of-way fail to
include explicit authorization for water disposal activity, but the well
into which the water is being discarded is not situated on the | and
covered by the grant. W&, therefore, set aside BLMs Deci sion establishing
the rental for R ght-of-way VW\W88864 because the apprai sal upon whi ch

the rental determnation is based does not assess the fair narket rental

val ue of the uses bestowed by the grant, and we renand the case to BLM

for reconputation of the fair narket val ue rental of the specified uses.

The BLM has argued that, absent a right-of-way conferring the right
to dispose of salt water into the disposal well |ocated on public |and,
Aroco' s subsurface di scharge operation i s unsanctioned and constitutes a
trespass. S nce no BLMdeci sion on this issue has been nade, this question
is not properly before us. However, nothing in this opinion precludes BLM
fromreviewng the permssibility of Anoco' s water disposal activities and
i ssuing any appropriate orders.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, BLMs Deci sion
is set aside, and the case is renmanded for further action consistent wth
thi s opinion.

David L. Hughes
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge
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